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Ninth Circuit Adopts "Implied False Certification" Theory in False Claims 
Act Cases 

September 30, 2010 

On August 9, 2010, a panel of the U.S. Court of Appeals for the Ninth Circuit joined five of its 
sister circuits in expressly adopting the "implied false certification" theory of liability under the 
False Claims Act ("FCA"), providing an additional arrow in the quivers of qui tam relators and 
whistleblowers in the western United States. 

Under the FCA, a person may be liable for submitting "false or fraudulent claim[s] for payment" to 
the United States government. 31 U.S.C. § 3729(a)(1 )(A). Certain federal programs require claims 
for payment to include an express certification of compliance with federal law, rules, or regulations 
as a precondition to payment. Thus, if a person submits a false certification as part of a claim for 
payment, FCA liability may be imposed. 

In Ebeid v. Lungwitz, No. 09-16122 (9th Cir. Aug. 9, 2010), the Ninth Circuit joined the Second, 
Sixth, Tenth, Eleventh, and Federal Circuits in expanding liability beyond express certifications of 
compliance.

1 
It determined that "the act of submitting a claim for reimbursement itself implies 

compliance with governing federal rules that are a precondition to payment." Slip op. at 11254 
(internal quotation marks and citation omitted). This is true, according to the court, even if the 
claim itself does not contain an express certification of compliance. Thus, when "an entity has 
previously undertaken to expressly comply with a law, rule, or regulation," FCA liability may still 
be imposed when a person submits a false "claim for payment even though a certification of 
compliance is not required in the process of submitting the claim." Id. at 11258 (emphases 
added). 

The Ninth Circuit agreed with the Second Circuit's rationale that extending liability to implied 
certifications fits with "'Congress' expressly stated purpose that the Act include at least some kinds 
of legally false claims

"' 
and with "'the Supreme Court's admonition that the Act intends to reach all 

forms of fraud that might cause financial loss to the government."' Id. at 11255 ( quoting Mikes, 27 4 
F.3d at 699). However, as with express false certification, liability cannot be imposed unless
regulatory compliance is the "sine qua non of receipt of [government] funding," and is "material to
the overnment's decision to a out mone s to the claimant."

2 
Id. at 11256-57 internal uotation
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